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QUESTIONS PRESENTED. 

1. IVliether a judgment entered on the mandate of this 
Court in case No. 10,996 is valid where this Court 
refused to hear oral argument and refused to read 
and consider the brief for appellants on the main ap¬ 
peal in which fourteen substantial and extensive er¬ 
rors were assigned, any one of which was sufficient 
to justify a reversal, and where large damage resulted 
to ten (10) infant appellants; and whether the entire 
action in that respect was abortive because there was 
a denial to appellants of procedural due process in 
violation of the Fifth Amendment and Title 28 U.S.C., 
sec. lOnl, relating to the right to be heard in Federal 
Courts, in the appeal on which the judgment was based 
and grounded. 

2. Whether the District Court erred in entering a judg¬ 
ment for costs on appeal against ten (10) infant ap¬ 
pellants personally, or otherwise stated whether in¬ 
fants are liable for costs in the District of Columbia. 

3. Wliether the judgment on the mandate is vague, uncer¬ 
tain and indefinite in that it does not name the per¬ 
sons involved in this class action against whom a 
judgment for costs is rendered. 

4. WTiether the hearing of this appeal should await the 
action of the District Court on the motion of appel¬ 
lants to vacate and for relief from the judgment of 
dismissal of the complaint of February 8, 1951, and 
further proceedings likely to be taken by appeal in 
event the District Court should deny that motion. 
See the opinion of this Court in this case of January 
29, 1952, clearing the way for appellants to proceed 
in the District Court. 
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No. 11,198 


Joan C. Smith, et al., Appellamts, 

V. 

Morris Pollin, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This appeal is from a final judgment entered by the 
District Court on July 18, 1951, on the mandate of this 
Court in No. 10,996. Jurisdiction of this Court to hear 
the appeal is based upon U. S. Code, Title 28, Section 
1291. The mandate, judgment on the mandate, objec¬ 
tions to that judgment, points of error, and timely notice 
of appeal appear in the appendix. 




2 


STATEMENT OF CASE. 

On December 19, 19r)0, the eleven (11) appellants to 
this true class action, ten (10) of whom are infants, 
filed an action in the District Court, being case No. 
5504-50, against nineteen defendants for fraud and breach 
of trust in connection with the sale and conveyance of 82 
acres of trust property in the Northeast section of the 
District of Columbia belonging to the trust created by 
the will of Louis Kolipinski, deceased. The entire will 
of Dr. Kolipinski appears verbatim in the decision of 
this C'ourt in Evans v. Ocherslimisen, 69 App. D. C. 285, 
100 F. 2d. 695, cert. den. 306 V. S. 633, S3 L. Ed. 1034, 59 
S. Ct. 462. The plaintiffs in that action are remainder¬ 
men under the will. lender a supplemental agreement 
between tlie widow and four surviving children of the 
testator e.xecuted in 1942, the trust was modified to pro¬ 
vide tliat upon the death of any child of the testator, his 
or her children would take per stirpes the share of the 
parent in tlie income of the trust until the expiration of 
the trust upon the death of the last child of the testator. 
The widow and one child of the testator have since died. 
The defendants to this fraud action are the trustees 
under the will of Dr. Kolipinski, the husband of a trus¬ 
tee. wo attorneys for the trustees, two brokers who nego¬ 
tiated tlie sale, and the buyers of the trust pro]>erty who 
paid $573,000. cash for the property at the conveyance 
on July 14, 1950. 

Shortly .stated, the complaint alleged that the sale and 
conveyance of the trust property had been procured, 
induced and influenced by the improper payment of $10,- 
000. by the buyers and their agents to the two attorneys 
for the trustees and the husband of a trusted^: that the 

’ The complaint also allepred that the trust property had been 
sold by the trustees for $67,158. less than the highest offer; for 
$410,000. le.ss than its fair market value at the time of sale; and 
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method of the bribery was for the two brokers in a side 
agreement executed at the time of the contract of sale 
to pay the $10,000. to the fiduciaries out of their real 
estate commission of 5% which the trustees had agreed 
to pay on the sale (about $28,671.), with an agreement 
on the part of the buyers before the contract of sale to 
reimburse the broker Mensh for that improper payment, 
and to pay to that broker an additional commission of 
one (1) per cent; and that when the buyers failed to per¬ 
form after they got the deed to the trust property, they, 
in lieu of those payments, agreed to give that broker 
(Mensh) the exclusive sale of the first one hundred 
houses the buyers erected on the trust property. This 
substitute agreement was carried out by the buyers 
while an appeal was pending in this Court in case No. 
10,996, and in the Supreme Court in certiorari, although 
the action has been a continuous Us pendens against the 
property since December 19, 1950. 

After a three day trial in the District Court, Judge 
Holtzoff on the evidence in chief directed the jury to re¬ 
turn a verdict for the defendants on the third and fourth 
law counts: the trial judge summarily dismissed the 
first count for rescission of the sale and conveyance; 
findings and conclusions were filed; and on February 8, 
1951, a final judgment was entered dismissing the action. 


that it was sold without authority of the District Court which had 
retained a continuing jurisdiction over the trustees and the estate 
of Dr. Kolipinski in Equity Cause 59,573. There was substantial 
evidence at the trial to support all those allegations. 

The first count sought rescission; recovery from the brokers of 
all commissions received out of the trust estate and also what they 
received from the buyers because of their disloyalty in secretly 
representing both buyer and seller; and recovery from two attor¬ 
neys for the trustees and the husband of the trustee of the im¬ 
proper $10,000. payment out of the brokers’ commission which they 
divided equally. The third and fourth law counts, as a precaution, 
sought recovery of the full damage. 
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A timely appeal was prosecuted to this Court in case 
No. 10,99(1, which assigned fourteen substantial and ex¬ 
tensive errors committed by the trial judge. When that 
appeal was called for oral argument in open court on 
May 31, 1951, this Court refused to allow the sole coun¬ 
sel for appellants to orally argue the appeal, and eight 
days later, on June 8, 1951, the Court tiled a per curiam 

reading as follows (89 U. S. App. D. C., 190 F. 2d 657, 

cert. den. 342 U. S. 878, 72 S. Ct. 170, rehearing denied, 
72 S. Ct. 298): 

“Because api)ellants’ brief of some 110 pages grossly 

violates our Rule 17 (g) we limited oral argument. 

Nevertheless we have examined the entire record. 

We find that no injustice is done in dismissing the 

appeal. Dismissed.” 

A petition for rehearing, for rehearing en ha/nc, and for 
stay of the mandate pending certiorari was denied on 
July 11, 1951, and the mandate was ordered to issue 
“forthwith” which was performed by the Clerk of this 
Court on tlie same day. The District Court entered a 
judgment on the mandate on July 18, 1951, which is the 
subject of this appeal. That judgment on the mandate 
recited the dismissal of the appeal, and ordered judg¬ 
ment against “Joan C. Smith, et al.” for some $322. 
costs of ap{>ellees on the appeal in case No. 10,996. 
The appeal from the judgment on the mandate w’as basi¬ 
cally taken to prevent that judgment from becoming res 
judicata, or a technical problem in that respect from 
arising, while petition for certiorari was pending in the 
Supreme Court to review the dismissal in the main ap¬ 
peal in case No. 10,996. Thereafter, the Supreme Court 
denied certiorari on November 13, 1951, and a petition 
for rehearing, which set forth newly discovered and ma¬ 
terial evidence affecting the result of the trial, on Janu¬ 
ary 2, 1952. The denial of certiorari to review the main 
appeal of course stripped the instant appeal of its prin- 
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cipal purpose; yet substantial questions remain on this 
appeal and they are seriously urged. 

This Court should also notice its per curiam opinion 
in this appeal of January 29, 1950, which cleared the 
way for appellants to file in the District Court in the 
main and only ease in that court, a motion to vacate 
and for relief from the judgment above mentioned which 
dismissed the complaint on February 8, 1951, under the 
authoritv of Rule 60, Federal Rules Civil Procedure. 
That motion was filed in the District Court on January 
30, 1952, and at the time this brief was prepared re¬ 
mained undisposed of. That motion to vacate is grounded 
upon: (1) newly discovered evidence relating to the 
fraud first discovered while certiorari was pending in 
the Supreme Court of a character likely to change the 
result at the trial: (2) fraud committed by the defend¬ 
ants against the trial court: (3) mistake and inadvertence 
on the part of counsel for appellants; (4) error apparent 
on the face of the record formerly reviewable by bill of 
review, and now reviewable to the same extent under 
Rule 60, Federal Rules Civil Procedure; and (5) other 
reasons justifying relief from that judgment. If the 
District Court should deny the motion to vacate, an ap¬ 
peal is likely which should be heard along with this ap¬ 
peal rather than dealing with this fraud case piecemeal. 
This Court vdll be advised of the decision of the District 
Court and further proceedings to be taken in the main 
case. A copy of the motion to vacute and supporting 
affidavit is on file in this appeal: and also copies of the 
■netition for certiorari and petition for rehearing in the 
Supreme Court in case No. 10,996. This Court may find 
the latter petitions useful to a proper understanding of 
tlm bitter complaint of the apnellants that this Court 
-Vnied to them procedural due process of law when it 
refus^^d oral argument and refused to read the brief on 
<^lm main apneal (No. 10,996), not for prolixitv, but be- 
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cause of its mere lengfh of 110 pages. As the Supreme 
Court has repeatedly said that any order, judgment or 
proceeding, issuing from a judicial proceeding in which 
due process of law was denied in violation of the Fifth 
Amendment, is a nullity and is not entitled to any re¬ 
spect whatsoever in any court of America, appellants 
renew their contention strongly that this Court denied 
procedural due process on the main appeal; and that be¬ 
cause the judgment on the mandate was based on and 
issued as the result of that unconstitutional action of 
this court, appellants have standing directly and collat¬ 
erally to attack th?t denial of due process by this Court 
and all that issued as a result of that action. Therefore, 
appellants move that this Court recall its mandate in 
No. 10,996, and allow that case to be argued in the usual 
way, especially as all the error in the just disposition of 
this case now directly stems from that denial of due 
process. A proper and constitutional hearing in that 
case would automatically dispose of the present appeal. 

STATEMENT OF POINTS. 

Appellants allege that thf' District Court and the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit committed manifest error as follows: 

1. There is no authority by statute or at common law 
in this District to tax costs on appeal against the ten 
(10) infant appellants personally. 

2. The judgment of July 18, 1951, on the mandate, is 
vague, indefinite and uncertain in that it taxes costs 
against “Joan C. Smith, et al.” without describing by 
name the persons in this true class action against whom 
said judgment for costs was rendered. 

3. The judgment of the District Court of July 18, 
10.51, was bash'd and founded on proceedings in the Court 
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of Appeals in case No. 10,996, which denied to appel¬ 
lants procedural due process of law in violation of the 
Fifth Amendment to the Federal Constitution in that the 
Court of Appeals unlavrfully denied to appellants a hear¬ 
ing upon their appeal from the judgment of February 8, 
1951, and unlawfully refused to hear counsel for appel¬ 
lants on oral argument and refused to substantially read 
and consider the brief of appellants on appeal; and other¬ 
wise the proceedings in the Court of Appeals on which 
the judgment of July 18, 1951, was entered, denied to 
appellants a hearing in violation of Title 28 U. S. Code, 
sec. 1654. 

ARGUMENT. 

Pomt 3. The appeal in case No. 10,996, from the judg¬ 
ment of February (8, 1951, dismissing the complaint, as 
amended, was a matter of right. This Court is bound 
under the Fifth Amendment and the statute (28 U. S. C. 
sec. 1654) to accord due process and a just hearing 
where the questions on a timely appeal are substantial 
and extensive and the case otherwise involved large 
damage to ten (10) infant appellants. If this Court does 
have the power to refuse oral argument, it certainly can¬ 
not refuse to read the brief of appellants because of its 
mere length. There was nothing to suggest prolixity; 
there had been no previous application of Rule 17 (g); 
and the court allowed appellants only fifteen days to 
file their brief and advanced the case for argument. The 
Supreme Court has often said that proceedings, orders, 
and judgments issuing as the result of a denial of due 
process by a judicial tribunal are entitled to no respect 
anywhere, are a nullity, and anything done as a result 
thereof may be attacked directly or collaterally, either 
bv the record or by evidence de hors the record. Hovey 
V.’ Elliott, 167 IT. S. 409, 413, 414, 42 L. Ed. 215, 17 S. Ct 
841; Powell v. Alohama, 287 U. S. 309, 326. 59 L. Ed. 
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969, 35 S. Ct 582; In re Oliver, 333 U. S. 257, 273, 92 
L. Ed. 694, 68 S. Ct. 508; Snyder v. Massachusetts, 291 
U. S. 97, 116; Holden v. Hardy, 169 U. S. 366, 390; 
Frank v. Mangum, 237 U. S. 309, 326, 59 L. Ed. 969, 35 
S. Ct. 582. Compare, Morgan v. United States, 304 U. S. 
1, 14, and cases there cited, dealing with the require¬ 
ment of due process in administrative hearings; and the 
learned majority opinion of Chief Judge Stephens in 
W J R, The GoodwUl Station v. Federal CommAmiccdions 
Commission, 84 U. S. App. D. C. 1, 8-11, 174 F. 2d 226, 
reversed on a distinction, 337 U. S. 265, 275, 69 S. Ct. 
1097, 1102. 

The denial of due process in this Court is treated 
more e.xtensively in the petition for certiorari, beginning 
at ]). 34 of that petition on file in this case, and the 
Court is respectfully referred to the elaboration there 
in order to avoid undue length in this brief. This Court 
still has power to recall its mandate in case No. 10,996, 
and to accord a hearing as required by the Constitution 
and the statute (28 U. S. C. sec. 1654). 

Points 1 and 2. 

On July 11, 1951, this Court ordered its mandate to 
issue ‘‘forthwith.’’ The dismissal of the appeal in No. 
10,996, made no specific direction as to costs. The Clerk 
of this Court in issuing the mandate directed that costs 
in the sum of $322. be assessed against “Joan C. Smith, 
et al.,” appellants. It is shown by this record and in 
all the proceedings that ten (10) of the appellants are 
still infants, who appeared through David F. Smith, 
either as father, next friend or guardian ad litem. There 
is no authoritv in the District of Columbia bv statute 

* V 

or common law or practice to assess costs against in¬ 
fants personally. Infants have always been regarded in 
the eyes of the court as being invohintcury parties 
whether they be plaintiff or defendant. They are also 
regarded as “wards” of the court when in litigation. 
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When a father, next friend or guardian ad litem comes 
forward to protect the rights of infants, nothing in 
reason, logic or authority sanctions assessing costs on 
appeal against the infants personally. If the next friend 
or guardian ad litem acts improperly, there may be some 
reason to assess the costs against him personally al¬ 
though he is not a party to the case; ^ but such a power 
ought to be sparingly exercised on the plainest grounds 
of public policy in order that volunteers in the pro¬ 
tection of infants, already as scarce as hen’s teeth, may 
not be unduly discouraged in the performance of a duty 
undertaken in good faith and upon substantial grounds. 
Nothing in this case suggests that the father, next friend 
or guardian ad litem acted out of bounds and there are 
no grounds which would warrant the assessment of 
costs on appeal against him personally. Those who en¬ 
gage in litigation "with infants and lunatics are much like 
those who engage in litigation with the sovereign—they 
are always shy on their costs in the end. While there 
is a dearth of authority generally, and none in the Dis¬ 
trict of Columbia, such anthoritv as there is clearlv 
denies recovery of costs on appeal against infants per¬ 
sonally in the absence of a controlling statute. 

In Goishen v. Sam or Co., Inc., 4 N. T. S. 2d 

107, at 110, the Court said: 

“Thus the present statute does not provide for costs 
against an infant plaintiff. And his guardian ad 
litem is not liable for costs unless the court so di¬ 
rects. Johnson v. Board of Education of City of 
Hudson, 214 App. Div. 740, 209 N. Y. S. 854. But 
even nearly a century before the enactment of section 
205 of the Civil Practice Act, the courts held against 
the liability of an unsuccessful infant plaintiff for 
costs. ‘‘If a bill is filed on behalf of an infant by 
his next friend, and the bill is dismissed or a decree 


2 Morgan v. Potter, 157 U. S. 195, 39 L. Ed. 670, 15 S. Ct. 590; 
BertineUi V, Galoni, 331 Pa. 73, 200 A. 58. 
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is made in the cause before the infant is of age, he 
cannot be personally charged with the costs.” War¬ 
ing V. Crane, 2 Paige 79, 81, 21 Am. Dec. 70. 

An early English case w’as cited by the Chancellor 
in support of his view. In Turner v. Turner, 2 P. 
Wms. 297, 2 Strange 708; 2 Eq. Cas. Abr. 2.^, the 
guardian ad litem died before the litigation was 
ended. After the infant became of age, he refused 
to proceed in the suit, and the bill was dismissed 
against him with costs. But on rehearing. Lord King 
reversed his former decree as to the costs, and de¬ 
creed that the infant was not liable therefor. • * • 
In .short, the infant does not control the institution, 
progress or disposition of the litigation. Therefore, 
in my opinion, the infant is not liable for costs in 
the event that an action instituted on his behalf is 
unsuccessful. • • • The motion to strike from the 
judgment the costs against the infant plaintiff is 
granted.” 

In su'|)port of this point see Boxer v. Schroefer, 7 
N. Y. S. 2d 262, 169 ^lisc. 393. (“No costs on appeal 
would be allowed against an infant.”); TVifjfjms Estate 
Co. v. Jcfferif. 246 Ala. 183, 19 So. 2d 769; Kief el v. 
Bulloch. 8 Neb. 336, 1 N. W. 250; Holmes v. Adkix.s, 2 
Tnd. 398; SprovJe v. Bolts, Ky., 5 J. J. Marsh. 162; 
Stephenson v. Stephenson-, Tenn. 3 Hayw. 123; Hoff v. 
Hoff, 162 ^fd. 248, 159 A. 591. Compare, Stevenson v. 
Gnr.rdian TAfe Insurance Co. of America-, 25 N. Y. S. 2d 
483, 486. Consider also the holding in Gottfried v. 
Natanson. 300 N. Y. S. 777, 165 !Misc. 447, that the guar¬ 
dian ad litem would not be taxed with costs where no 
misconduct of the guardian w’as .shown. 

The common law’ of Maryland in effect at the time the 
District of Columbia Code took effect about 1900 was 
that “neither bv the common law nor by statute is the 
procheJn ami of an infant liable for costs, but it can 
only b^ by practice; that is, by consent of the prochein 
ami.’’ Lane’s Lessee v. Cover. (1872) Md. 1 Har. & McH. 
459. 
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Both the mandate and the judgment on the mandate 
as it relates to costs on appeal are vague, indefinite 
and uncertain in that it directs costs against “Joan C. 
Smith, et al.” "Who the persons are within the “et al.” 
nowhere appears. This action was a true class action 
for the benefit of all eleven members of the class. 
Boesenl)erg v. Chicago Title S Trust Co., 128 F. 2d 245. 
Assuming they are liable for costs, each of them are 
liable equally, and a judgment of the District Court for 
costs should specifically describe them by name. Also 
it should be pointed out that assessing costs against 
the ten (10) infant appellants resulted in the anomalous 
and unheard of situation where three appellee parents 
were awarded a judgment for costs against five (5) 
of their minor children. Undoubtedly, this Court never 
intended any such result and it arose from the auto¬ 
matic cost rule which was not restricted by any direction 
of the court in dismissing the appeal. 

The contention is that there is no authority in this 
District in both courts to assess costs against an infant. 
Therefore, cases dealing with the allowance of costs 
against persons sui juris, as a discretionary matter, are 
to be sharply distinguished, because such an order is not 
ordinarily reviewable when dissociated from the main 
case. Here the question is want of power; not the exer¬ 
cise of discretion to allow costs either here or below. 

Finally, nothing in the statutes throws any light on 
these points.® 

3 Costs are “the creatures of statute.” Oehring v. Fox Type¬ 
writer Co. (C.C.A. 2d) 266 F. 682, 12 A L R 718; Equitable Life 
Assur. Soc. v. Hughes, 125 N. Y. 106, 26 N.E. 1, 11 L R A 280; 
Illinois Auto Ins. Exch. V. Braun, 280 Pa. 550, 1214 A. 691. 

This case is not to be confused with cases in which the court is 
dealing with a fund under its control where fees and costs are 
allowed out of the fund in a proceeding for the benefit of persons 
under disability. United States v. Equitable Trust Co., 283 U. S. 
738, 75 L. Ed. 1379, 51 S. Ct. 639. 
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CONCLUSION. 

This rather unique appeal is sound and grounded on 
authority. The present Judges of this Court, needing 
only to remember their distinguished predecessors on 
the Bench who never denied to any man due process 
and an opportunity to he lieard, not to say anything 
about infants wlio have always received the tender solici¬ 
tude of the courts siTice ancient days, and remembering 
the great injunction of the Fifth Amendment which is 
the very foundation of the Republic and the very spirit 
and life of its institutions, ought to be constrained to 
set aside the judgment entered on the mandate and to 
allow case Xo. 10,996 to be argued in the usual way. 
That case contains fourteen substantial errors, any one 
of which would require a reversal and a new trial on 
the merits, without regard to the new matter submitted 
to the District Court on the motion to vacate and for 
relief from the judgment of February 8, 19.51, dismissing 
the complaint, as amended. Failing that, the judgment 
of the Distinct Court for costs against the ten (10) in¬ 
fant a]n)ellants should be stricken as being without 
authority of law, contrary to ancient practice in this 
District, and an unjust re.sult on the merits of this 
fraud action. 

Respectfully submitted: 

David F. Smith. 

Afforney for Ap^TelJonfs. 

927 1.5th St. X. W. 

Washington, D. C. 
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1 Filed Jul 18 1951 Harry M. Hull, Clerk 

TN THE I'XTTED STATES DISTRICT 
COURT FOR THE DISTRICT 

OF colu:mbia 

Civil Division 

JOAN C. S^IITH, ET AL., 

Plaintiffs, 

vs. 


:\rORRTS POLLTX, ET AL, 

Defendants. 

Civil Action Xo. 5504-50 

Order cm> Mmidote Dismissing Appeal From 
Judgment of District Cowrt 

Joan C. Smitli, et al., havins: appealed to the United 
States Court of Appeals for the District of Columbia 
Circuit from the judj^ent entered in this cause on the 
8th day of February, 1951, and said court having issued 
its mandate dated the 12th day of July, 1951, wherein 
it was ordered, adjudged and decreed that such appeal 
be dismissed with costs assessed at $87.00 in favor of 
appellee Sidney Z. Mensh, $22.00 in favor of appellees 
Perpetual Building Association, Junior F. Crovrell and 
Samuel Scrivener, Jr., Trustees, and $220.65 in favor of 
appellees Riggs Park Land Co., Inc., Lawyers Title In¬ 
surance Corporation, Frank W. Marsalek, Morris Pollin, 
Dan Pollin, Jack Pollin, Abe Pollin, M. M. Doyle, Emilie 
K. Bucy, TTenrietta K. Evans, Thomas F. Burke, Charles 
W. Bucy, Charles M. Plunkert, C. M. Plunkert & Com¬ 
pany, Plunkert & Afaddock, Inc., and ]\rary E. Spinks; 

Xow upon the said mandate of the United States 
Court of Appeals for the District of Columbia Circuit, 
dated the 12th day of July, 1951, it is this 18th day of 
July, 1951, 

2 ORDERED, ADJUDGED and DECREED that 

judgment be entered that defendants herein re¬ 
cover of plaintiffs their costs on appeal, and have execu¬ 
tion therefor, in the amounts set forth in the aforesaid 
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mandate, that is to say, that $87.00 in costs on appeal 
be recovered of plaintiffs by defendant Sidney Z. Mensh, 
$22.00 by defendants Perpetual Building Association, 
Junior F. Crowell and Samuel Scrivener, Jr., Trustees, 
and $220.65 by defendants Riggs Park Land Co., Inc., 
Lawyers Title Insurance Corporation, Frank W. Marsa- 
lek, Morris Pollin, Dan Pollin, Jack Pollin, Abe Pollin, 
Doyle, Emilie K. Bucy, Henrietta K. Evans, 
Thomas F. Burke, Charles W. Bucy, Charles M. Plunkert, 
C. M. Plunkert & Company, Plunkert & Maddock, Inc., 
and Mary E. Spinks. 

/s/ James R. Kirkland 
Judge 

• * • • 

13 Proceedings 

DEPUTY COURT CLERK: Smith v. Pollin. 

MR. CAMPBELL: Your Honor please, I was here 
yesterday in this case. Mr. Smith, my opponent, was 
not here, and the matter was carried over to this morn¬ 
ing. I am presenting an order on the mandate to the 
Court of Appeals in this case, in conformity with the 
mandate. 

THE COURT: I understand that the Court of Ap¬ 
peals has refused to stay the mandate. 

MR. CAMPBELL: Yes, I have a copy of the peti¬ 
tion, which was a petition for a rehearing for allowance 
of oral argument on the main appeal for rehearing, the 
Court sitting in banc, alternatively, stay of mandate for 
sixty days pending application of writ of certiorari, 
and the order of the United States Court of Appeals is 
the petition for oral ai'gument on appeal is denied. There 
is a separate order denying hearing by all the judges, 
except Judge Fahy who disqualified himself, and the 
motion to stay mandate be denied and issued forthwith. 

THE COURT: Mr. Smith. 

MR. SMITH: I would like to be heard briefly. Your 
Honor, it is a rather unusual situation. When this situa¬ 
tion was called in the Court of Appeals, the Court de¬ 
clined to hear oral argument and entered an order dis¬ 
missing the appeal, because my brief of 110 pages, they 
said, exceeded their Rule 17. The petition for a re- 



hearing and oral argument was filed, and in 

14 that petition the Court was requested that if it 
denied a rehearing in the case, that the Court 

stay its mandate pending filing of petition for writ of 
certiorari in the Supreme Court. Although the Court 
customarily holds the mandate for thirty days, it is a 
matter of courtesy of counsel, in this case the Court 
entered an order, the mandate issued forthwith, and 
within an hour the Clerk sent it to the District Court. 

That has no effect whatever on the statutory right 
to file a petition for certiorari, w’hich is now being pre¬ 
pared and, as Your Honor know’s, cannot be acted upon 
by the Supreme Court before October. 

As soon as the petition is filed, the Court of Appeals 
is going to be requested to recall this mandate and, fail¬ 
ing that, we are going to ask the Supreme Court of the 
United States to require the Court of Appeals to recall 
the mandate until the case is finally disposed of. 

Now’, obviously, if Your Honor enters any kind of an 
order and recognizes that mandate now, while the pro¬ 
ceeding is yet not final, it is going to put an added 
complication into the case and the only thing I could do 
to keep the matter open would be to take an appeal from 
the order. I hope Your Honor won’t put me to that 
trouble. 

THE COURT: In view’ of the fact that the matter 
has apparently been before the Court of Appeals and 
they refused to stay the mandate, I don’t see that 

15 the District Court has any other power but to si^ 
the present order, and I am going to do it at this 

time. 

MR. SMITH: May I say something about the form 
of the order. Your Honor? 

THE COURT: Yes. 

MR. SMITH: The appellants in this case w’ere ten 
infants and one boy about twenty-tw’o years of age; it 
w’as a class action. Now, apparently, they are entering 
a judgment for costs against ten infants in the case 
and I’d like to say to Your Honor that I know of no 
authority in this District to enter an order for costs 
against an infant. 

THE COURT: You speak of “infants,” how old are 
they? 





5 A 

MR. SMITH: They are between ten years of age 
and nineteen years of age, Your Honor. 

THE COURT: Have they any estate or any holdings 
of their own? 

MR. S^riTH: None of them have anything. There is 
over a million dollar.<?’ worth of property in this Koli- 
pinski estate; most of them won’t come into possession 
of it for a considerable period of time, except as to two 
of them. The father of two of those minors died while 
the appeal was pending, and apparentlv under a modifica¬ 
tion of the trust, those two children take one-fourth of 
the income of this trust estate. The net income amounts 
to something like $30,000 a year. 

THE COITRT: This judgment for costs is about $325, 
isn’t it? 

16 MR. CAMPBELL: That is correct. 

THE COLTRT: It sounds like assets behind it; 
I am going to overrule that, if you are moving to change 
the order. 

^IR. SMITH: They are presenting that against the 
infants, individually, not against the estate. I would like 
to make this point, that infants, in law, whether they be 
plaintiffs or defendants, are always regarded as involun¬ 
tary parties. Now’, I took this appeal either as father, 
next friend, or guardian ad litem, for these ten infants, 
and certainly they arc not to be held responsible for 
w’hat I do in prosecuting their cause of action. 

THE COURT: Maybe you can resolve it by making 
a personal contribution. I am going to sign the order 
as of this date, the 18th day of July. 

* • • • 

Filed Sep 19 1951 Harry M. Hull, Clerk 

4 Statement of Points of Error on Appeal. 

Plaintiffs allege that the District Court of the United 
States and the United States Court of Appeals for the 
District of Columbia Circuit committed manifest error as 
follow’s: 

1. The District Court erred in entering the judgment 
of July 18, 1951, on the mandate of the Court of Appeals, 
over objection and eivception, that the judgment of the 
Court of Appeals wras not final because a timely petition 
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by planitiffs for a writ of certiorari in the Supreme 
Court of the United States was pending and undecided 
for the review of the judgment of the Court of Appeals 
on which said mandate issued. 

2. The District Court erred in denying leave to plain¬ 
tiffs to prosecute their appeal from said judgment in 
forma pauperis in that such action was arbitrary and an 
abuse of discretion. 

3. The Court of Appeals had no lavrful authority to 
order on June 11, IPol, that its mandate issue “forth¬ 
with” after that Court had been previously advised that 
plaintiffs would prosecute a timely petition to the Su¬ 
preme Court for a writ of certiorari to revievr the 
judgment of the Court of Appeals in its entirety. 

4. Plaintiffs by the judgment of July 18, 1951, in the 
District Court have been unlawfully deprived of their 
statutory right of review in the Supreme Court of the 
United States which tribunal has been petitioned to order 
the Court of Appeals to recall its mandate on which the 
judgment w’as entered. 

5. There is no authority in this District to tax costs 
on appeal against the ten (10) infant plaintiffs. 

6. The judgment of July IS, 1951, is vague, indefinite 
and uncertain in that it taxes costs against “Joan 

5 C. Smith, et al.” without describing by name the 
persons against whom said judgment was rendered. 

7. The judgment of the District Court was based on 
proceedings in the Court of Appeals which denied to 
plaintiffs procedural due process of law in violation 
of the Fifth Amendment of the Federal Constitution in 
that the Court of Appeals unlawfully denied to plaintiffs 
a hearing upon their appeal from the judgment of Feb¬ 
ruary 8, 1951, and unlawfully refused to hear counsel 
for plaintiffs on oral argument and refused to substan¬ 
tially read the brief of plaintiffs on appeal. 

8. The proceedings in the Court of Appeals on which 
the judgment of July 18, 1951, was entered, denied to 
plaintiffs a hearing in violation of Title 28 U. S. C. A. 
sec. 1654. 

/s/ David F. Smith 
David F. Smith, 

Attorney for Plaintiffs, 

927 - 15th. St. N. W. 
Washington, D. C. 
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Civil Docket 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
SMITH ET AL vs. POULIN ET AL 

C. A. No. 5504-50 
Supplemental Page No. 3 

Date Proceedings Fees Total 

1951 

July 12 Mandate of U. S. C. A. dismissing 
appeal witU costs; 

” 18 Order on mandate dismissing ap¬ 

peal; Kirkland, J. (N) 

Aug. 10 Certified Records of Ofiicial Re¬ 
porter, Vols. 1, 2, 3, & 4 Pages 
1-411, of Jan. 31st, Feb. 1st, 2nd 
& 5th 1951 ” 

10 Certified Record of Official Re¬ 
porter—Feb. 8, 1951—Pages 1-18 ” 

” 10 Certified Record of Official Re¬ 

porter Feb. 12, 1951—Pages 1-12 ” 

” 10 Certified Record of Official Re¬ 

porter Feb. 5, 1951 Pages 1-41 ” 

Aug. 16 Notice by pltfs of appeal; copies 
mailed to Louis Ottenberg, Conti¬ 
nental Bldg.; Edmund D. Camp¬ 
bell, Southern Bldg.; Joseph A. 

Cantrel, 729 - 15th St., NW; 

Thomas F. Burke, Woodward 
Bldg.; M. M. Doyle, 1010 Vermont 
Ave., NW; S. Albert Mickler, 

1010 Vermont Ave., NW; G. Bow- 
doin Craighill, Hibbs Bldg.; Max 
Ammerman. Continental Bldg.; 

David A. Hart, Bowen Bldg. 

” 27 Motion of certain defts. to strike 

notice of appeal, dated 8-16-51; 

P & A; notice; mailed 8-27-51; 

M. C. 8-27-51; filed 
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Date Proceedings Fees Total 

” 27 Appearance of Grant W. Wiprud, 

attv. for defts. ^^5, 13, 14, 15, 16, 

17;‘ ” 

Sept. 5 Opposition of plttfs. to motion of 
certain defts. to require bond, 
etc.; P & A ; mailed 9-4-51; filed 
” 5 Motion of pltffs. for leave to appeal 

from judgment of 7-18-51 in 
forma pauperis and to extend 
docketing 90 days from August 
16, 1951; P & A; mailed 9-4-51; 
affi.; ]M. C. 9-5-51; filed 

Sept. 10 P & A of defts. in opposition to mo¬ 
tion of pPffs. to prosecute appeal 
in forma pauperis, etc.; mailed 
9-10-51; 

Sept. 14 Motion for leave to prosecute ap¬ 
peal in forma pauperis, etc.; ar¬ 
gued ; denied; Order to be pre¬ 
sented; Holtzoif, J. (N) 

” 14 Motion of certain defts. to strike 

pltif’s notice of appeal, etc.; ar¬ 
gued ; denied; Order to be pre¬ 
sented; Holtzoff, J. (N) 

” 19 Statement of pltffs. of Points of 

Error on Appeal; mailed 9-18-51; 

filed ” 

” 19 Designation of pltffs. of Record on 

Appeal; mailed 9-18-51; ” 

” 19 Motion of pltffs. to extend time to 

docket record on appeal; P & A; ” 

” 19 Order extending time to docket ap¬ 

peal from judgment of July 18, 

1951 to Nov. 14, 1951; filed 

” 24 Cost Bond on Appeal of pltffs. in 

amount of $250.00 with Fidelity & 

Deposit Co. of Md., approved ” 

” 24 Second Designation of Record on 

Appeal; Notice of Service 9-5-51 
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Mntteii (ttourt of Appeals 

Fob the District of Columbia Ciecuit 

U.':/i£d ctcic- ' 


No. 11,198 


C:* 





C.L.CRK 


Joan C. Smith, et al., Appellants, 


V. 


Morris Pollin, et al., Appellees. 


PETITION OF APPELLANTS’ FOR REHEARING 

The ten infant appellants, through their father, guar¬ 
dian ad litem and next friend, respectfully petition this 
Honorable Court for a rehearing or reconsideration of 
the order of March 13, 1952, s^istaining the motion of 
appellees to dismiss the appeal, on the following grounds: 

1. The memorandum of the Court on motion to dis¬ 
miss contains erroneous statements essential facts of 
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record, and fails to discuss or dispose of the questions 
presented on the appeal. 

First, there was no complaint about an “adequate” 
hearing in case No. 10,996. The complaint has al^ways 
been that appellants got no hearing at all when the 
Court refused oral argument and refused to read and 
consider the brief because of its mere length of 110 
pages. As any judicial proceeding resting on a denial 
of due process is vulnerable and open under the decisions 
to both direct and collateral attack, the points of error 
present a substantial question. This Court says “All 
these questions were finally settled when the Supreme 
Court denied certiorari.” This attaches a significance 
to denial of the writ which the Supreme Court has re- 
])eatedly denied.^ 

Since the memorandum was filed, a third appeal has 
been taken to this Court from the denial of appellants’ 
motion under Rule 60, F. R. C. P., to vacate the judg¬ 
ment of the District Court dated February 8, 1951, which 
dismissed the complaint. That motion was grounded on 
newly discovered evidence, a fraud committed against 
Judge Holtzoff at the trial by parties to the action, in¬ 
advertence of counsel, and error apparent on the face 
of the record. Although that motion stood uncontra¬ 
dicted and was a plenary proceeding. Judge Holtzoff 
denied the motion Avuthout giving counsel for the plain¬ 
tiffs an opportunity to present or argue the motion, 
which was requested. Thus, the pattern in both courts 


^ The Supreme Court has l epeatedly warned that the Courts of 
Appeals are courts of last resort in the usual run of cases, that 
denial of the writ does not imply approval of the action below; 
that petitions for the v/rit will not be granted unless petitioner 
shows he has a "class\ question; that the writ is often denied be¬ 
cause of “timing”; or to await the development of a “pattern” 
below. 
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is the disposition of this case in camera. We deplore 
this exceptional treatment of this important case which 
involved fraud and breach of trust bv fiduciaries and the 
buyers of trust property, resulting in large loss to the 
infant api)ellants. As the third appeal is about to be 
filed, we also deplore the piecemeal disposition of this 
litigation, especially as the dismissal of the instant ap¬ 
peal ^v^ll break the lis pendens and so involve the title 
that in event appellants ultimately prevail on the third 
appeal, the effective remedy of rescission will be lost or 
be so involved that the hands of the Court vdll be tied 
by the action of appellees during the appeals. It is not 
in the exercise of discretion to “chop up’’ this case while 
live and substantial issues remain undisposed of. 

Second, the Court is in error when it says “Our .fudg- 
ment of June 8, 1951, dismissed the appeal in that case 
‘with costs,’ ...” That judgment did not dismiss ‘Svdth 
costs.” It was silent on that subject. The clerk under 
the automatic cost rule of this Court inserted costs 
against the ten infants, not their father, guardian ad 
litem or next friend, and the matter ^vas first discovered 
after the mandate issued under the “forthwith” order of 
July 12, 1951. A motion to recall the mandate to raise 
the question about assessing costs against infants was 
denied. The point raised here is that neither this Court 
nor the District Court has power or authority in this 
district to assess costs against infants, costs being crea¬ 
tures of statute. It makes no difference what this Court 
ordered as to costs if it had no power to do so. We ask 
the Court to decide the questions actually presented. 

Third, objection is again registered to the disposition 
of the second appeal also in camera, against the usual 
practice on motions to dismiss, and again in denial of 
due process. I 
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Wlierefore, appellants pray that the order of dismissal 
be set aside, and that the case be set for oral argument 
in the usual way, and that it be consolidated with the 
tliird appeal. 

David F. Smith, 

Attorney for Appellants, 

927 15th St. N. W. 
Washington, D. C. 


CERTIFICATE OF COUNSEL 

I, David F. Smith, attorney for appellants, do hereby 
certify that I have read the foregoing petition for re¬ 
hearing and that the same is presented and urged in 
good faith, and not for any purpose of delay. 

David F. Smith. 
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